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NOTICE OF MOTION

To all parties and their counsel of record:

Petitioner Riversiders Against Increased Taxes gives notice that on November 9, 2021 at
8:30 a.m. or at such other time as the matter may be heard (sooner or later) in Department 10 of
the Riverside County Superior Court, Historic Courthouse, located at 4050 Main Street,
Riverside, CA 92501, it will move, and hereby moves for a preliminary injunction maintaining the
status quo until trial or other judgment in this matter. To preserve the status quo, Petitioner
seeks an order prohibiting Respondents from certifying the results of the November 2, 2021
election on City of Riverside Measure C and/or filing that City of Riverside Charter Amendment
with the Secretary of State, if it is approved.

Petitioner makes this motion under Code of Civil Procedure section 527. There are
sufficient grounds to grant a preliminary injunction because there is a high probability that
Petitioner will prevail in its claim that that a November 2, 2021 special election on City of
Riverside Measure C is unlawful because Proposition 218, section 2 of article XIII C of the
California Constitution, requires a vote on Measure C at a general election. The balancing of
harms weighs strongly in Petitioner’s favor because Respondents’ harm, if they suffer any, will be
slight. Indeed, it is likely that the City will suffer no harm whatsoever because it continues to
transfer electric utility to revenue to its general fund, a challenged activity that Measure C seeks
to ratify.

The motion will be based on this Notice of Motion and Motion; the Memorandum of
Points and Authorities set forth below; on concurrently filed Second Set of Requests for Judicial
Notice (Nos. 23.5-35); the Courts records and file in this matter, including but not limited to the
Petition for Writ of Mandate filed September 9, 2021, the Requests for Judicial Notice filed
September 13, 2021 (Nos. 1-22), and the Declaration of Chad D. Morgan, filed on September 13,
2021; and on such evidence and argument as may be presented at the hearing on the motion.
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Respectfully Submitted,

DATE: October 15, 2021 LAW OFFICE OF CHAD D. MORGAN

By: /s/

Chad D. Morgan Esq.
Attorney for Petitioner, Riversiders Against
Increased Taxes
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MEMORANDUM OF POINTS AND AUTHORITIES

In this case, Petitioner seeks to prevent the November 2, 2021, election on City of
Riverside Measure C because the November 2 election is a special election, and Measure C can
only be adopted at a general election. While the Court has sufficient briefing to decide this
priority matter on the merits, the City wants more time to develop its response. (See Code Civ.
Proc. § 35 [calendar preference for matters involving certification of ballot measures].)

From Petitioner’s perspective, it is important to resolve this matter before the election
because a post-election ruling might serve to preclude relief. To balance this concern against the
City’s desire for more time, a preliminary injunction should issue to prevent certification of the
election results until the Court enters judgment on the merits. This preliminary injunction will
maintain the status quo of an election that is not yet completed while giving the City more time to
respond. This is further warranted because there is a high likelihood that Petitioner will prevail

and no reasonable possibility of interim harm to the City if an injunction issues.

STATEMENT OF CASE

For many years, the City of Riverside has funded as much as 14 percent of its budget by
transferring 11.5 percent of revenues from the City-run electric utility to its general fund.!
(Petition for Writ of Mandate, filed Sep. 9, 2021 (Pet.), pp. 24-25 [Requests for Judicial Notice,
filed Sep. 13, 2021 (RJN) No. 7], 136:05-27 [RJN No. 16].) However, Propositions 218 and 26
limit the fees government may charge to the cost of providing that service. (See, e.g., Citizens for
Fair REU Rates v. City of Redding (2018) 6 Cal.5th 1, 11; Cal. Const., art. XIII C.) This suggests
that fees charged by the City’s electric utility unconstitutionally exceed the cost of providing
service because the transfers would not otherwise be possible. This probably violates Proposition
26. (See Cal. Const., art. XIII C, § 1; see also Howard Jarvis Taxpayers Assn. v. City of Fresno
(2005) 127 Cal.App.4th 914, 927 [same concept applied to Prop. 218 rather than Prop. 26].)

! Most evidence in support of this motion is already in the Court’s records. Supporting evidence
is primarily found in the Requests for Judicial Notice filed September 13, 2021 (Nos. 1-23).
Documents referenced in those requests are attached as exhibits to the Petition for Writ of
Mandate filed September 9, 2021. Additional evidence is provided in the concurrently filed
Second Set of Requests for Judicial Notice (Nos. 23.5-35).
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However, the propriety of these transfers is not the issue in this case. This was the issue
in Parada v. City of Riverside (Super. Ct. Riverside County, 2018, No. RIC 1818642) where a
Riverside County Superior Court ruled that the City failed to demonstrate that its electric rates
satisfied Proposition 26. (Pet., p. 173 [Oct. 9, 2020 ruling, p. 3]; RJN No. 13.) Following that
ruling, the parties reached a settlement.? (See Pet., p. 195 et seq. [ Parada settlement agreement];
RJN No. 14.) Relevant here is that the settlement agreement calls on the City to submit the
electric utility fee transfer to voters as a general tax for approval. (See, e.g., Pet., pp. 195-196
[Recital “D” and § 1.2.1 of the agreement| [RJN No. 14].)

This general tax measure, now known as Measure C, is the issue in this case. As explained
in the Argument below, Petitioner contends that the tax is unconstitutional if adopted on
November 2, 2021, because that is a special election and Proposition 218 requires its adoption at
a general election. (See Pet., q 1-2.)

Procedurally, Measure C was placed on the ballot by two City Council resolutions, the
first on July 20, 2021, (Pet., p. 4 et seq.) and the second on August 3, 2021 (Pet., p. 5 et segq.). (See
also RJN Nos. 2, 6-12, 15-16.) The July 20, 2021, resolution (Pet., pp. 125-129 [RJN No. 7])
described the long-time 11.5 percent transfer to the City’s general fund to be used for general
governmental purposes (Pet., p. 125:11-26) and included the City’s description of the Parada
litigation (Pet., p. 126). It then called for a “Special Municipal Election” on November 2, 2021
(Pet., p. 127:25-27) for the purpose of adopting a general tax (see Pet., p. 126:20) “[t]o maintain
general city services” (Pet., p. 128:01-06).

On August 3, 2021, the City Council adopted an amended resolution. (Pet., pp. 147-148
[minutes from that meeting: RJN No. 12]; see also Pet., pp. 120 [agenda: RN No. 10], 136-141
[clean copy of resolution: RN No. 16].) A redlined comparison showing differences between the
two resolutions was included in pages 130 to 135 of the Petition. (See RJN No. 15.) The amended

resolution added language plainly intended to address the concerns described in this Petition.

2The settlement avoids further litigation by means of an appeal of that ruling. (See Pet., p. 197
[Agreement § 1.2.2.1 [“The City waives all rights to appeal ...”].)

-8-

MOTION FOR PRELIMINARY INJUNCTION




O© o0 I N n B~ W =

[ S I NS T O R N S S S L
(o -BEEE e Y, I - VS L S = =Re BN B Y S N \S R e

(See Pet., pp. 132-133 [the redlined resolution]; Pet., p. 123 [staff report describing purpose of the
changes]; see also RJN Nos. 12, 15.)

Specifically, the August 3 changes added references to City’s June 8, 2021, general
election, held earlier this year, and the onetime possibility that there might have been a special
runoff election on November 2, 2021, if any candidate on the June 8 general election ballot failed
to receive a majority of votes cast. (Pet., p. 132:08-21.) The resolution then referred to Silicon
Valley Taxpayers’ Association v. Garner (2013) 216 Cal.App.4th 402, 407-408 (Silicon Valley) as
support for the City’s belief that it could place Measure C on the November 2, 2021 special
election ballot. Notably, the August 3, 2021 resolution continued to repeatedly refer to the
November 2, 2021 election as a “special election.” (Pet., pp. 130-135 , 136-141 [RJN Nos. 15,
16].)

Following adoption of the two resolutions, the City and Registrar of Voters printed ballots
and moved forward with the election.® According to the Riverside County Registrar of Voters, it
has until November 22, 2021, to certify the election results but may certify the results on
whatever earlier date it finishes counting the ballots. (Pet., p. 168; RJN No. 20; see also Elec.
Code §§ 10550, 10551, 15372 [statutory deadlines].) After certification, Measure C — a charter
amendment — will become effective when it is filed with the Secretary of State. (Cal. Const., art.
XI, § 3, subd. (a); Pet., p. 136 [RJN No .16] [Measure C is a charter amendment].) It is necessary

to delay these actions to maintain the status quo in this matter.

ARGUMENT

The tax Measure C seeks to impose is unconstitutional if it is adopted at the November 2,
2021 special election. (See RJN No. 1 [election date].) If this Court does not terminate the
election before the results are certified, it should delay certification until this matter is resolved or

otherwise prohibit the City from filing the amendment with the Secretary of State.

3 It is within common knowledge and subject to judicial notice that Measure C ballots are now in
the hands of voters that that mail balloting has commenced.
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MOTION FOR PRELIMINARY INJUNCTION




O© o0 I N n B~ W =

[ S I NS T O R N S S S L
(o -BEEE e Y, I - VS L S = =Re BN B Y S N \S R e

I. A PRELIMINARY INJUNCTION IS NECESSARY TO PRESERVE THE STATUS
Quo IN THIS CASE.

As a general rule, preliminary injunctions are subject to the trial court’s discretion and are
“designed to preserve the status quo pending a determination on the merits of the action.”
(Integrated Dynamic Solutions, Inc. v. VitaVet Labs, Inc. (2016) 6 Cal.App.5th 1178, 1183-1184
[cleaned up].) Preserving this status quo is what Petitioner seeks to do here.

“A trial court may grant a preliminary injunction upon a showing that (1) the party
seeking the injunction is likely to prevail on the merits at trial, and (2) the interim harm to that
party if an injunction is denied is greater than the interim harm the opposing party is likely to
suffer if the injunction is issued. These two showings operate on a sliding scale: The more likely it
is that the party seeking the injunction will ultimately prevail, the less severe must be the harm
that they allege will occur if the injunction does not issue.” (Integrated Dynamic Solutions, supra,
6 Cal.App.5th at p. 1183 [cleaned up].)

On the first prong, there is a very high likelihood that Petitioner will prevail on the merits.
Proposition 218 requires that general taxes be adopted at general elections. (Cal. Const., art. XIII
C, § 2, subd. (b).) To prevail, the City must convince the Court that the November 2, 2021
election — expressly defined as a “special” election in both the City Charter and the resolution
calling the election — is actually a general election. (See Charter §§ 400, 500-501; Pet., pp.
136:02, 138:22-28, 139:15-25 [Resolution: “The City Council ... hereby calls and orders to be
held a special election on November 2, 2021 for the purpose of submitting to the qualified
electors of the City of Riverside at the Special Municipal Election on November 2, 2021 [the
question that is Measure C].”]; see also RJN No. 16.) This is a tall order.

On the second prong, the interim harm to Petitioner is so great that it might be denied
relief entirely if the election is certified before this matter is resolved. This is a possibility because
the Court’s power to enjoin collection of a tax is more limited than its power to stop the election
of an unconstitutional tax. (Compare Cal. Const., art. XIII, § 32 with Legislature v. Deukmejian
(1983) 34 Cal.3d 658, 665-666.) This contrasts with the potential harm to the City, which is zero

because Measure C exists primarily to ratify past and present conduct, conduct that continues
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and will continue for however long it takes to certify the November 2 election results. (See RJN

No. 23.5-25.)

A. Petitioner is likely to succeed at trial.

The reasons why Petitioner is likely to succeed at trial are thoroughly discussed in

sections IT and III, below.

B. Petitioner will suffer greater harm than Respondents if this motion is denied.

As explained below, a preliminary injunction is in all parties’ best interest because it
causes no harm and avoids the chaos that will ensue if Measure C is invalidated after
certification.

1. Issuing a preliminary injunction will not create interim harm for the City.

What happens if Respondents prevail at trial but certification of the election (and
Measure C’s adoption) is delayed while this matter is pending? The short answer: Nothing of
consequence.

Measure C exists because it is required as a condition of the City’s settlement of the
Parada ». City of Riverside litigation. (Pet., p. 195 [Recital “D” of the settlement agreement]; RJN
No. 14; see also RJN 13 [ruling in Parada that describes the case].) That settlement agreement
illustrates what will happen if certification is delayed. Under that agreement, the Parada parties
have differing obligations that will arise depending on whether voters adopt or reject Measure C.
(See Pet., pp. 197-200; RJN No. 14.) Relevant to this motion, the Parada parties generally must
satisfy those obligations within 15 days of certification. (See Pet., pp. 196, 198 [agreement §§
1.1.3,1.2.2.4.1].) However, until certification, the Parada litigation is stayed. (Pet., p. 195
[agreement recital “D”: “The parties intend to stay the Lawsuit until certification of the results
of the Ballot Measure.”].) Therefore, the only effect of delaying certification is that the Parada
parties will have more time to satisfy their settlement obligations.

This delay will not harm City finances. Looking at Parada, it challenges the City’s
practice of transferring utility revenue to the City’s general fund. (Pet., p. 172 [p. 2 of Parada
ruling describing the underlying petition]; RJN No. 13.) The Paradas contend that this transfer is

an unlawful tax and filed a class action suit seeking refunds for all the City’s ratepayers. (Pet.,
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p- 172; see also RJN No. 26 [Parada is class action lawsuit].) Settlement of that case is
conditioned upon voter approval of that transfer as a general tax. (Pet., p. 195 [Recital “D” of the
settlement agreement]; RJN No. 14.) Relating to this motion, the concern is Respondent’s harm
in maintaining the status quo while waiting for a judgment in the City’s favor. That harm does
not exist because the City continues to transfer electric utility funds to its general fund and will
continue to do so, at least as long as the Parada stay is in place during the pendency of the

Measure C election, however long that takes. (See RJN Nos. 23.5-25.)

2. Without a preliminary injunction, the harm to Petitioner is great.

As presented, the instant case is an election matter. Measure C should not have been on
the ballot in the first instance. It might be too late to stop the mailing of ballots, but the election
should be stopped at the earliest opportunity because every dollar spent on this unconstitutional
measure is a dollar wasted. However, Petitioner is entitled to relief even if it comes at the very
last moment prior to a certification delayed by a preliminary injunction.

This is important because the nature of this case changes once the election result is
certified. Once certified, Measure C becomes an adopted tax and courts generally cannot enjoin
the collection of tax.* (Cal. Const., art. XIII, § 32.) At that time, it might be that Petitioner’s only
relief is a new lawsuit — perhaps a class action lawsuit similar to Parada — seeking a refund for
all taxpayers of Measure C’s unlawful tax. (Cal. Const., art. XIII, § 32.) Petitioner could have
decided to wait for that possibility but chose this prelection challenge as the option that would
benefit everyone by saving taxpayers from the more costly option of post-election litigation and
providing certainty earlier in the process. The right for Petitioner to choose this course of action

is an important right that would be frustrated and lost without a preliminary injunction.

* As this is not the issue before the Court, this argument is not fully developed. Therefore,
Petitioner does not concede that it has no other post-election remedies. However, for this and
other reasons, an action to enjoin Measure C’s implementation after it is adopted (if that action is
permissible) is significantly more complicated than an action to prevent its adoption in the first
instance.
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3. A preliminary injunction will minimize everyone’s harm.

As discussed above, a preliminary injunction will not cause the City any harm even if it
ultimately prevails in this matter. This pales in contrast to Petitioner’s harm if the election
results are certified before this case is decided. These are the limits of the interim considerations
relevant to this motion. However, without a preliminary injunction, the possibility that Petitioner
might someday prevail in an action challenging Measure C after its enactment provides additional
insight.®

Assuming Measure C passes and the result is certified, the City will immediately have
certain obligations. These obligations include credits to past and present ratepayers and monetary
payments to the Paradas and their attorneys. (Pet., p. 197-198 [agreement §§ 1.2.2.2,1.2.2.3,
1.2.2.4].) But the underlying issue will not be resolved because Measure C might be unlawful.
That possibility would expose the City to a new and different class action lawsuit seeking refunds
of the unlawfully collected Measure C tax. How would that new suit relate to the Parada suit as
well as past, present, and future transfers from the electric utility? This Pandora’s Box of
problems can be avoided if Measure C’s validity is decided before the election result is certified.

II. ADOPTION OF MEASURE C AT A NOVEMBER 2, 2021 SPECIAL ELECTION
VIOLATES PROPOSITION 218’S CONSTITUTIONAL MANDATES.

There is no dispute that Measure C is a general tax. (See, e.g., RJN No. 2.) Therefore, it
cannot be adopted without voter approval as required by Proposition 218. (Cal. Const., art. XIII
C, § 2, subd. (b).) The November 2, 2021 election does not satisfy the Proposition 218
requirement for a vote at a general election because the City Charter defines November 2, 2021
as a special election. (Charter, § 400(d).) To defend its action, the City both ignores a clear
constitutional mandate and tries to reclassify its November 2 special election as a general election

in way that completely disregards its plain and clear charter language. These arguments must fail.

> It stands to reason that permanently enjoining the certification of Measure C might result in
continued Parada litigation. This is not a justification to deny Petitioner relief. On balance,
continued Parada litigation is more desirable than a post-election claim for Measure C tax
refunds and the continued Parada litigation that might flow from a post-election decision
declaring Measure C to be unconstitutional.
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A. Adopting Measure C on November 2, 2021 violates Proposition 218’s plain terms.

The relevant Proposition 218 language has three basic requirements: The vote on a
general tax must take place at “[1] a regularly scheduled [2] general election [3] for members of
the governing body of the local government.” (Cal. Const., art XIII C, § 2, subd. (b).) November
2, 2021 satisfies two of these three requirements: It is (1) a regularly scheduled election for (3)
members of the City’s governing body. But the election is not (2) a general election.

Recognition that November 2, 2021 is not a general election is evident in the resolution
calling the election, which repeatedly describes the election as a “special election.” (Pet., p. 136
et seq. [resolution]; see also Pet., pp. 23 et seq., 122 et seq. [agenda materials for Jul. 20 and Aug 3.
Meetings refer to special election throughout]; see also RJN Nos. 6-12, 15-16 [city council
materials and the resolution].) This is consistent with the City Charter, which expressly defines
November 2, 2021 as the date of a special election. (Charter, § 400(d) [RJN No. 18].) This also
contrasts with a charter provision that defines general election dates on days other than
November 2, 2021. (Charter § 500 [RJN No. 19].)

To allow a November 2, 2021 vote on Measure C either ignores the plain language of the
California Constitution and the Riverside City Charter and creates an exception where none has
ever existed. This Court should not be the first to create that exception.

B. No court has excused a government from this basic constitutional requirement.

Allowing the Measure C election on November 2 is to ignore the constitutional
requirement for a vote at a general election. This would violate a fundamental rule of
construction where the Court should “avoid constructions that would render any word or
provision surplusage.” (Hernandez v. Dept. of Motor Vehicles (2002) 49 Cal.App.5th 928, 935.)
The words “general election,” as used in section 2 of article XIII C, must have meaning.

In its amended resolution calling the special election, the City suggests that S¢licon Valley,
supra, 216 Cal.App.4th 402 held that “a special election can be called for a tax measure even
though no candidate is on the ballot.” (See Pet., p. 136:17-20.) The City implies that the Si/icon
Valley court excused compliance with the same constitutional provision at issue here. This is

misleading.
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The Silicon Valley court considered the same language at issue here: Was the election “a
regularly scheduled general election for members of the governing body of the local
government”? (216 Cal.App.4th at p. 406 quoting Cal. Const., art. XIII C, § 2, subd. (b).) But the
context and circumstances were different. In Si/icon Valley, there was no question that the
election was general election. (Silicon Valley at pp. 407-408 discussing Elec. Code § 1300
[defining the election as a “general election”].) Instead, because there was no candidate for
county supervisor on that general election ballot, the Silicon Valley question was whether the
election was “a regularly scheduled general election for members of the governing body of the local
government.” (Silicon Valley at pp. 407-408 [emphasis added].) This is the context of the court’s
holding that a “regularly scheduled” election does not require an “actually scheduled” election.
(Ibid.)

Petitioner acknowledges that November 2, 2021 is a regularly scheduled election for
members of the Riverside City Council. This is clear from subdivision (d) of Charter section 400.
Therefore, if November 2, 2021 was a general election, those circumstances would mirror Silicon
Valley. However, Silicon Valley is not on point because the November 2, 2021 election because
section 400 of the City’s Charter precludes any possibility that November 2, 2021 is a general
election.

Applied to these facts, Proposition 218’s plain terms are consistent with its voter intent. It
is interesting that Silicon Valley, supra, 216 Cal.App.4th 402, discussed that intent because it did
not have to. (/d. at pp. 408-410.) It reached its decision based on Proposition 218’s plain terms.
(1d. at pp. 407-408.) For this reason, Silicon Valley’s comments about Proposition 218’s voter
intent are dicta that are not binding authority.

Similar to the finding in S#licon Valley, supra, the relevant Proposition 218 provisions are
so clear that this Court does not need to consider its voter intent. But if it does, it is important to
recognize that Proposition 218 did more than establish a “right to vote on taxes even if
denominated ‘fees’” (See Silicon Valley, supra, 216 Cal.App.4th at pp. 408-409.). Indeed, the
Court of Appeal in Apartment Association of Los Angeles County v. City of Los Angeles (2001) 24

Cal.4th 830, 844 quoted Proposition 218’s express terms as requiring liberal construction of its
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provisions “to effectuate its purposes of limiting local government revenue and enhancing
taxpayer consent.” (Quoting Prop. 218, § 5 [emphasis added].) While Court of Appeal in Selicon
Valley, supra, glossed over this expressly stated aspect of Proposition 218’s purpose, the Supreme
Court has not. (See, e.g., Silicon Valley Taxpayers’ Assn., Inc. v. Santa Clara County Open Space
Authority (2008) 44 Cal.4th 431, 448 [ “Proposition 218 specifically states that ‘[t]he provisions
of this act shall be liberally construed to effectuate its purposes of limiting local government
revenue and enhancing taxpayer consent.’”].) This suggests, at minimum, a conflict between
appellate courts that provides another justification to disregard dicta from Silicon Valley, supra,
216 Cal.App.4th 402.

Ultimately, Proposition 218’s dual purpose of enhancing taxpayer consent serves to
support its primary goal of limiting local government revenue. (See also Pet., p. 209 [RJN No. 23]
[Legislative Analyst’s Office analysis: Proposition 218’s goal to “make it more difficult for local
governments to raise taxes” ]; see also Elec. Code § 9051 [requiring this analysis].) Rather than
allowing the government to place tax measures on whatever ballot it wants (broadly increasing
voters’ ability to vote on taxes), Proposition 218 restricts the government’s ability to impose
taxes by expressly limiting general tax measures to consideration at general elections. (Cal.
Const., art. XIII C, § 2, subd. (d).) In most situations, this limits tax votes to once every two years
and prevents the government from cherry-picking an election date where voters might be more
inclined to approve a new tax.

C. The City Charter defines “general election,” and that definition should control over
any other.
Riverside is a charter city. (Cf. RJN Nos. 18-19, 23.5; Pet.,  6.) As a charter city,

Riverside has a constitutional right for its charter to supersede all other state laws. (Cal. Const.,
art. X1, § 5; City of Redondo Beach v. Padilla (2020) 46 Cal.App.5th 902, 909-910.) This is known
as the “home rule doctrine” and is premised upon “the principle that the municipality itself
knows better what it wants and needs than the state at large.” (Redondo Beach at p. 910 [cleaned
up]; see also State Building & Construction Trades Council of California v. City of Vista (2012) 54
Cal.4th 547, 555; Gov. Code § 34102 [charter cities].) This is a broad grant of power to charter
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cities reinforced by recognition that a charter city’s right to superiority in the conduct of its
elections is among its expressly conferred charter city rights. (Cal. Const., art. XI, § 5, subd.
(b)(3); see also Redondo Beach at p. 906.)

Exceptions might exist if a charter conflicts with the state’s general laws. (See, e.g., City of
L.A.». Cal. (1982) 138 Cal.App.3d 526 [imposing statewide general plan requirements on charter
cities]; but see Redondo Beach, supra, 46 Cal.App.5th at p. 906 [upholding charter because “the
Legislature failed to clearly provide [that statute] applies to charter cities”].) No exception
applies because the Legislature has clearly established charter cities’ power to define election
dates as they see fit. (Elec. Code § 1003, subd. (b).)

This means that the City of Riverside has the plenary power to designate whatever
general and special election dates it desires in a way that supersedes state law. This superiority
would apply even to the opinion in County of Alameda ». Sweeny (1957) 151 Cal.App.2d 505, which
might otherwise define “general election” as any election “which recurs at stated intervals as
fixed by law” under the state’s general laws. (Alameda at p. 511.) On this point, the City’s charter
must control even if Alameda sets forth a different definition that might apply elsewhere.

The Charter’s legislative history supports this interpretation of its plain language. The
relevant charter provisions were added on November 2, 2020 when Riverside voters approved
Measure R. (RJN No. 27.) Measure R’s ballot materials included the City Attorney’s impartial
analysis which stated:

[Measure R] would amend the Riverside City Charter so that, beginning in 2022,
general municipal elections for members of the City Council ... are held on the
same day as the statewide election, consistent with the primary election date set
by the State. ... In addition, this Measure would amend the Riverside City Charter
to require that a special run-off election for all elected office be held on the same
days as the statewide election of the same year, consistent with the general
election date set by the State. This Measure would create one exception for the
June 8, 2021 election, which shall hold a special run-off election, if necessary, on
November 2, 2021.

(RJN Nos. 29 [emphasis added].) Using the exact same language as Proposition 218 (see Cal.
Const., art. XIII C, § 2, subd. (b)), this analysis confirms that voters understood and expected

that “general municipal elections for members of the City Council” would be held on (A) the
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earlier of two possible city election dates in 2021, (B) a date that is different from the statewide
general election. (RJN No. 29.)

This plain language is not only clear but is also reasonable. Surely there will be more City-
related questions on its earlier, general election ballot than its special runoff election ballot. This
held true in 2021 where all questions were decided in June with nothing left for voters to consider
in November. It can be inferred from this that Riverside voters chose to establish their general
election on the date most likely to have greatest number of City-related questions on the ballot.

The fact that other charter cities have made different choices reinforces how the “home
rule” doctrine allows cities to make decisions that are best for their communities. It is somewhat
common for charter cities to establish primary and general elections. Many of done this. (See,
e.g., L.A. Charter, §§ 400, 401; San Diego Charter, § 10; Fresno Charter, § 1400; Sacramento
Charter, § 152; Long Beach Charter, §§ 1900-1902; RJN Nos. 30-34.) But if this was to be the
statewide rule, the Legislature would have expressed this desire rather than stating so clearly that
charter cities are free to establish election dates as they see fit. (See Elec. Code § 1003, subd. (b).)

Similar to Riverside, the City of San Jose is another that has deviated from traditional
scheme of primary and general elections. Different from everyone else, San Jose defines “general
elections” as “[e]lections which are held simultaneously in all districts of the City, whether
municipal, county or state elections.” (San Jose Charter, § 1600(b); RJN No. 35.) This is closer
to the broader definition set forth in Alameda v. Sweeny, supra, 151 Cal.App.2d 505, 511 and might
give the San Jose City Council enough flexibility to schedule tax votes at almost any election. Just
as Riverside chose different from the traditional primary then general election scheme, it also
chose differently from San Jose.

The impartial analysis for 2020’s Measure R states that it was placed on the ballot by the
City Council, which acted upon the recommendation of the Riverside Charter Review
Committee. (See RJN No. 29.) This implies a meticulous process where the amendment’s
drafters carefully and deliberatively decided that general elections should be limited only to the
earlier of the City’s two elections. Afterall, this is exactly what they wrote. (See RJN. No. 28, p. 3

[full text]; see also Charter, §§ 400, 500.) But even if the charter language is construed as

-18-

MOTION FOR PRELIMINARY INJUNCTION




O© o0 I N n B~ W =

[ S I NS T O R N S S S L
(o -BEEE e Y, I - VS L S = =Re BN B Y S N \S R e

ambiguous, the Charter Review Committee’s intent does not matter because it is the intent of the
voters who adopted the measure that matters. (Yeroushalmi v. Miramar Sheraton (2001) 88
Cal.App.4th 738, 747-748; but see Hermosa Beach Stop Oil Coalition v. City of Hermosa Beach
(2001) 86 Cal.App.4th 534, 551 [drafters’ intent can be relevant if no evidence that electorate had
a contrary intent].)

III. THE MEASURE C ELECTION SHOULD NOT BE COMPLETED BECAUSE THE
MEASURE IS PROCEDURALLY UNCONSTITUTIONAL.

In its opposition to the Petition, the City cited to Justice Mosk’s dissent in Brosnahan ».
FEu (1982) 31 Cal.3d 1, 6 to argue that the Court of Appeal’s summary denial of Petitioner’s prior
petition was consistent with Justice Mosk’s acknowledgment that “courts have frequently
declined to strike an initiative from the ballot despite a claim that its adoption would be a futile
act because the measure offends the Constitution.” (See Opposition to Petition for Writ of
Mandate, filed Sep. 21, 2021 (Opp.), pp. 5:25-6:02.) That quote is taken out of context because
Justice Mosk dissented from an opinion that refused to remove a measure from the ballot. The
City omitted from its opposition that Justice Mosk favored removal and went on to recognize that
the “rule applies only to the contention that an initiative is unconstitutional because of its
substance. If it is determined that the electorate does not have the power to adopt the proposal in
the first instance or that it fails to comply with the procedures required by law to qualify for the
ballot, the measure must be excluded from the ballot.” (Brosnahan, supra, 31 Cal.3d at pp. 6, 14
(conc. & dis. opn. of Mosk, J).)

The omitted portion of Justice Mosk’s dissent gets to the crux of Petitioner’s argument:
Measure C is not unconstitutional because of its substance but because it cannot be adopted at a
special election. On this point, Justice Mosk correctly summarized law standing for the
proposition that such measures should never appear on the ballot and should always be removed
from the ballot if there is an attempt to do so.

This is a deviation from the general rule disfavoring prelection review because there is a
“clear showing of invalidity” and there are “serious consequences” if the decision is deferred

until after the election. (Legislature v. Deukmejian (1983) 34 Cal.3d 658, 665-666; see also Perry .
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Brown (2011) 52 Cal.4th 1116, 1144 [a list of pre-election challenges to ballot measures].) The
instant case mirrors Deukmejian because it concerns a potential special election on a measure that
is plainly unconstitutional.

As to Measure C, it is hard to imagine a scenario where a measure’s invalidity is more
clear. In its prior opposition, the City suggests that this is a conclusory assertion. (See Opp,
p. 5:23-28.) Far from it. The language of the City Council resolution calling the November 2,

2021 election is clear: the election is described a special election ion the title of the resolution.

(Pet., p. 136:02 [RJN No. 16 ].) The City Charter language is similarly clear: the November 2,
2021 election is a special election. (Charter, § 400(d); [RJN No. 18].) Proposition 218 is also
clear: general taxes can only be adopted at general elections. (Cal. Const., art. XIII C, § 2, subd.
(b).) All of this is so clear that extrinsic aids cannot be used to change the words’ plain meanings,
but even extrinsic aids reinforce this conclusion. On balance, Measure C’s unconstitutionality is
so plain and clear it is obvious. For this reason, the Measure C election must be stopped at the
earliest possible date, even if that date is the day the results might otherwise be certified.

/1

/1

/1
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CONCLUSION

Despite Petitioner’s argument that Measure C is plainly and obviously unconstitutional,

the purpose of this motion is to seek the provisional relief necessary to preserve the status quo
while the City decides how much time it needs to oppose the petition. With an injunction in
place, Petitioner will consent to as much time as the court might allow because there would be no
further risk that the election will come and go without a resolution of this matter. This relief is
proper because Petitioner’s chances of success are so high and the City’s risk of interim harm is
so low. Therefore, a preliminary injunction should issue to prevent certification of the election

and/or filing of the amendment with the Secretary of State.

Respectfully Submitted,

DATE: October 15, 2021 LAw OFFICE OF CHAD D. MORGAN

By: /s/

Chad D. Morgan Esq.

Attorney for Petitioner, Riversiders Against
Increased Taxes
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PROOF OF SERVICE

Case: Riversiders Against Increased Taxes v. City of Riverside®
Case No: CVRI2104120

I, the undersigned, declare:

I 'am a citizen of the United States, over the age of 18, and not a party to this action. My business
address is 40729 Village Drive #8, Big Bear Lake, CA 92315.

On the date specified below, I served the following:

1. Motion for Preliminary Injunction
2. Second Set of Requests for Judicial Notice

on the following party(ies) in this action: see attached

Michael A. Verska, Deputy City Attorney

On behalf of City of Riverside and the Riverside City Clerk
3750 University, Suite 250, Riverside, CA 92501

Phone: (951) 826-5567 Fax: (951) 826-5540

Email: MVerska@riversideca.gov

Ronak A. Patel, Office of County Counsel for Riverside County
On behalf of the Registrar of Voters

3960 Orange St Ste 500, Riverside, CA 92501-3644

Phone: 951-955-3600 Fax: 951-955-6363

Email: rpatel@rivco.org

_X By Electronic Mail: By causing true copy(ies) of PDF versions of said document(s) to be
sent to the e-mail addresses of each party listed pursuant to California Rules of Court Rule 2-251.
The email address from which I served the documents is chad@chadmorgan.com.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on October 15, 2021 at Anaheim,
California.

(CQLN )=

CHAD D. MORGAN
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