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L INTRODUCTION.

Petitioner is asking this Court to issue a preliminary injunction to affect the outcome of a
settlement agreement in a totally different case for which it is not a party. And the parties to that
other action are opposed to Petitioner’s request.

The gist of this motion is that this Court should prevent certifying the election because
the result might impact the terms of a settlement agreement in a different lawsuit. However,
Petitioner is not a party to the other lawsuit, and the plaintiffs in the other lawsuit are not a party
in this lawsuit. If the plaintiffs in the other case had concerns about how certification would
affect a potential settlement agreement, then they could have addressed that within their lawsuit.
They did not do so — because they, in fact, are opposed to this motion for preliminary injunction.
It is not appropriate for a third party to use a separate lawsuit to interfere with the contractual
terms arrived at between the parties of a completely separate lawsuit.

In an apparent but desperate effort to demonstrate some nexus to the other lawsuit,
Petitioner tries to assert an interest by saying that the other lawsuit is a class action lawsuit. That
is done by having its counsel submit a declaration under penalty of perjury saying that the other
lawsuit is a class action case and asking the court to take judicial notice of that inaccuracy. The
plain truth is that the other case is not a class action lawsuit.

Petitioner cannot meet its burden of demonstrating a likelihood of success on the merits.
The City of Riverside appropriately followed local and state laws, constitutional requirements,
and caselaw to give its citizens the opportunity to vote on a tax measure. Specifically, the
Riverside City Council placed the tax measure, known as Measure C, on the November ballot to
give voters the ability to decide whether to vote for or against adding Charter Amendment
1204.2 to the City Charter (“Measure C”).

IL. PETITIONER HAS THE BURDEN OF ESTABLISHING ALL FACTORS

NECESSARY FOR PRELIMINARY INJUNCTIVE RELIEF.

The United States Supreme Court has made clear that “injunctive relief [is] an
extraordinary remedy that may only be awarded upon a clear showing.” Winter v. Natural Res.

Def Council, Inc. (2008) 555 U.S. 7, 22. A plaintiff “must establish [1] that he is likely to
-6-
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succeed on the merits, [2] that he is likely to suffer irreparable harm in the absence of

preliminary relief, [3] that the balance of equities tips in his favor, and [4] that an injunction is in

the public interest.” Id. at 20.

When considering a request for a preliminary injunction in California, a court weighs two
interrelated factors. The first is the likelihood the party seeking relief will prevail on the merits,
and the second is the relative interim harm to the parties if the preliminary injunction is granted
or denied. People v. Uber Technologies, Inc. (2020) 56 Cal. App. 5th 266, 283. The trial court
must deny a motion for a preliminary injunction if there is no reasonable likelihood the moving
party will prevail on the merits. Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432,
447.

III. THE COURT SHOULD DENY PETITIONER’S MOTION FOR PRELIMINARY
INJUNCTION BECAUSE THERE IS NO LIKELIHOOD OF SUCCESS ON THE
MERITS.

Petitioner’s argument is unlikely to success on the merits because the placement of
Measure C on the November ballot is constitutionally permissible. Petitioner’s argument that
Measure C cannot be consolidated with the City’s November 2 election because that election is
not called a “general” election in the City Charter defies caselaw, common sense, and the stated
intent of Proposition 218. A regularly scheduled election is a general election — period.

Petitioner states that “Measure C’s unconstitutionality is so plain and clear it is obvious.”
(Motion, 20:12-13.) And yet, despite that strong assertion, Petitioner reveals a lack of
confidence of its position by conceding that “Measure C might be unlawful.” (Motion, 13:11)
Considering the acknowledgment that Measure C might therefore not be unlawful run contrary to
any assertion of there is a strong likelihood of success on the merits.

Furthermore, courts must bear in mind the extent to which separation of power principles
may affect the propriety of injunctive relief may affect the propriety of injunctive relief against

state officials:
“[The] Supreme Court has emphasized that “principles of comity
and separation of powers place significant restraints on courts’
authority to order or ratify acts normally committed to the

-7-
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discretion of other branches or officials. In particular, the
separation of powers doctrine (Cal. Const., Art. III, Sec. 3)
obligates the judiciary to respect the separate constitutional roles of
the Executive and the Legislature. In the same context, the
Supreme Court has stressed that “a judicial remedy must be
tailored to the harm at issue,” and that “[a] court should always
strive for the least destructive remedy adequate to its legitimate
task.”

(O’Connell v. Superior Court (2006) 141 Cal. App. 4™ 1452, 1463-64 (citations omitted.)
A. The Election Follows The Elections Code For Charter Proposals.

Elections Code Section 1415 provides that a city may submit to voters charter
amendments that qualify under Elections Code section 9255 “to the voters at the next regularly
scheduled general municipal election pursuant to Section 1301. . . .” Elections Code Section
1301 provides that “a general municipal election shall be held on an established election date
pursuant to Section 1000.” Elections Code Section 1000 lists five established election dates,
including “(e) The first Tuesday after the first Monday in November of each year.” The election
is set November 2, 2021, which is the first Monday in November and therefore an established
statewide election date under the Elections Code (“EC”).

Connecting those dates, charter proposals may be submitted to the voters at the next
general municipal election. (EC § 1415) That date (per EC § 1301) can be one of five dates
(listed in EC § 1000), which includes the first Monday in November, which is November 2,
2021.

B. The Setting of the Election Satisfies the Unambiguous Provision of Proposition

218.

The language of Article XIII C, section 2(b) of the California Constitution is
unambiguous and permits consolidation of a general tax measure with a regularly scheduled
general election for “members of the governing body of the local government.” Therefore, the
relevant language of Section 2(b) — “regularly scheduled general election for members of the
governing body of the local government” — is unambiguous. It is undisputed that November is
the regularly scheduled runoff election for members of the City Council. Silicon Valley makes

clear that where language is unambiguous, no further analysis is required:

-8-
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"When construing a constitutional provision enacted by initiative,
the intent of the voters is the paramount consideration. To
determine intent, courts look first to the language of the provision,
giving its words their ordinary meaning. If that language is clear in
relation to the problem at hand, there is no need to go further. In
construing the language of an initiative, we consider not only the
ordinary meaning of the bare words, but how those words fit into
the initiative as a whole. And '[t]here is . . . a rule of construction -
well known prior to the passage of Proposition 218 - that courts are
required to try to harmonize constitutional language with that of
existing statutes if possible.' If, on the other hand, the language is
ambiguous, we turn to extrinsic indicia of voter intent, particularly
what the ballot pamphlet said about the initiative." (Silicon
Valley, supra, 216 Cal.App.4th at 407 (internal quotations and
citations omitted).)

C. A General Election is a Regular Election Held at Stated Intervals.

Petitioner urges this Court that an election for a general tax cannot be decided by voters
at a “regularly scheduled general election for members of the governing body of the local
government” unless that election is specifically called a “general” election. By Petitioner’s
logic, an Art. XIIIC § 2(b) election cannot be had at an election that is called “primary”, or
“special”, or anything other than “general”. This interpretation contradicts court precedent and
common sense. Petitioner fails to cite a single case authority in support of its position. Indeed,
case authority does not let semantics (the title of an election) control over substantive
constitutionality. A general election is a regularly scheduled election.

In County of Alameda v. Sweeney (1957) 151 Cal.App.2d 505, the Court of Appeal was
faced with the very question that this Court faces in the case at bar. The County of Alameda
acted under a county charter adopted in 1927. Id. at 507. The County proposed an ordinance
amending the charter and set “a special county election”. (emphasis added) Public notices also
described that “the public interest requires the holding of a special county election.” Id.
(emphasis added) Cal. Const. art. XI § 7.5 in effect at the time required proposals to amend a
county charter be submitted at a “general election” by a resolution. County of Alameda at 508-

509. The charter amendment was challenged on two bases: (1) that Charter language
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designating the vote to be a “special election” violated the constitution on its face; and (2)
County submitted the charter amendment to a “primary” election rather than a “general election”.
The county submitted the charter amendment to an election called “primary”, not
“general election”. Id. at 509. If semantics controlled, then the proposed charter amendment
would have violated Cal. Const. art. XI § 7.5 and would be invalidated. Thus, that court had to
determine what a “general election” was for purposes of Cal. Const. art. XI § 7.5 because the
constitution did not define the term. Id. at 510. The Court reasoned that a regularly held election

is a “general election” within the meaning of Cal. Const. art. XI § 7.5:

“A regular or general election is one which recurs at stated
intervals as fixed by law; it is one which occurs at stated intervals
without any superinducing cause other than the efflux of time . . .
in application of the foregoing rules, it is held that the term
‘general election’ embraces a primary election occurring at regular
intervals”.

County of Alameda, supra, at 511-512 (citing 18 Am.Jur. p. 181, § 5); (emphasis added) see also
Silicon Valley Taxpayers’ Assn. v. Garner (2013) 216 Cal.App.4™, 402, 407-408.

The Court’s holding demonstrates that the focus of whether an election is a “general
election” should not be on what the election is called, but rather the #ype of election that is had.
See Silicon Valley id. at 408 (“We construe Proposition 218 in harmony with the election
scheme™). A general election is a regular election held at stated intervals. “The provisions of the
Constitution must receive a liberal, practical common-sense construction. They should be
construed where possible to meet changed conditions and the growing needs of the people”
County of Alameda at p. 513 (citation omitted).

D. November 2, 2021 is Substantively a General Election.

The City of Riverside titles its November 2, 2021 election a “special” election.
Substantively, the election for purposes of Proposition 218 is a general election run-off for
councilmember seats that (1) occurs at regularly scheduled intervals and (2) is conducted
pursuant to rules and procedures for general municipal election. City Charter §§ 400(c) and (d).
Section 400(f) of the Riverside City Charter specifically provides the following: “The

qualifications of candidates and electors and the procedure governing general municipal
-10 -
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® ®
elections shall apply to any special election called pursuant to this section and the notice of
election shall be published at least thirty days prior to the date of such special election.”
(emphasis added). The language of Section 400(f) has been in the City’s Charter since 1952. By
setting the same procedure, the Charter makes a special election the same as a general election.
Petitioner avoids analyzing this section and instead cites only to Section 500 and 501 out of
context. Avoiding even a passing reference to this section fails to give proper deference to what
should appropriately be considered as the voter’s intent for a special election to be identical to a
general election.

November run-off elections for councilmember seats occur after every June election for
councilmember seats in the event that no candidate receives a majority of the total votes cast for
the office. Id at §§ 400(c) and (d). These elections are fixed by City Charter provisions, which
are voter-approved and are the law of the State and have the force and effect of legislative
enactments. Cal. Const. art. XI § 3(a). Therefore, when construing the City of Riverside’s
election scheme in harmony with Proposition 218, the November 2, 2021 election would meet
the California constitutional definition of “general election” as set forth in County of Alameda
and Silicon Valley.

Further, Petitioner cites to Measure R, which was approved by voters in November 2020,
as evidence that Riverside voters only wanted to establish general elections on a date with the
greatest voter turnout. However, Measure R was based on a recommendation by the City Clerk
that the City’s Charter needed to be amended to comply with the 2015 Senate Bill 415, also
known as the California Voter Participation Act. The City Council had previously adopted
ordinances to comply with that new law, and the amendment to the Charter would complete the

City’s compliance with that new law.

E. The Facts, Reasoning, and Holding of Silicon Valley are Directly Analogous

to Measure C Constitutionality.

Silicon Valley Taxpayer’s Assn. v. Garner (2013) 216 Cal. App. 4th 402 is controlling to the
issues at hand. In that case, three seats on the County’s Board of Supervisors were up for
election in the June 2012 statewide primary election. (/d. at 405). Only those three board seats
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were up for election at the primary election. Two of the seats were uncontested and the third seat
won with 58 percent of the vote, so no seat required a runoff election at the November 2012
statewide general election. Id. at 404-405. Petitioner challenged the constitutionality of
“Measure A” sales tax measure as violating Proposition 218 because the November runoff was
not a “regularly-scheduled general election” as required. Id. at 405. First, Petitioner filed a
Petition for writ of mandate which the appellate court summarily denied. Petitioner then filed a
writ with the superior court which was denied. Finally, Petitioner appealed the writ decision
back to the appellate court which upheld the denial of the writ petition.

Similarly, in the case at bar, the City of Riverside had three councilmember seats up for
election on the June 2021 election. All three seats were won without the need for the regularly
scheduled November 2 runoff election.! Petitioner now challenges the constitutionality of
Measure C as violating Proposition 218 because the November runoff was not a “regularly-
scheduled general election.” The case at hand and arguments made by Petitioner are directly
analogous to Silicon Valley. Therefore, should the court rule upon the merits at this time, it
should uphold the purpose of this constitutional protection — the right to vote.

F. Proposition 218 Purpose of Upholding the Right to Vote Must Prevail.

Petitioner urges this court to ignore the very purpose of Proposition 218, ignore Silicon
Valley common-sense reasoning, and disenfranchise voters. As the Court of Appeal in Silicon
Valley cited: “it is black letter law that the Constitution and statutes must receive a practical and
common sense construction; an interpretation that would lead to an unreasonable result must be
avoided.” Silicon Valley, 216 Cal. App. 4th at 410 (citing Dreyer’s Grand Ice Cream, Inc. v.
County of Alameda (1986) 178 Cal.App.3d 1174, 1181-82). The common-sense approach must
support, not ignore the underlying purpose:

“The provisions of the Constitution must receive a liberal, practical

common-sense construction and new provisions must be
considered with reference to the situation intended to be remedied

1 On July 6, 2021, the Riverside City Council adopted Resolution 23732, which recited the results of the June 8,
2021 election, and declared that Clarissa Cervantes, Chuck Conder and Jim Perry had been elected as members
of the City Council for their respective wards, which eliminated the need for a run-off election on November 2,
2021.
-12 -
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. .

or provided for. [citation] The object is to give effect to the intent
of the people in whom the sovereignty of the state resides. The
exercise of the franchise is one of the most important functions of
good citizenship, and no construction of an election law should be
indulged that would disfranchise any voter if the law is reasonably
susceptible of any other meaning.”

MecMillan v. Siemon (1940) 36 Cal.App.2d 721, 726.
Again, Petitioner erroneously argues that an Art. XIIIC § 2(b) must only be had at an

election that is specifically called “general.” For example, Petitioner states in its Petition that the
next time Measufe C can be placed on a ballot is June 2022 since that election will actually be
called a “general” election. Petitioner’s Ex Parte Application, 12:14-15. Presumably, if the City
of Riverside had not called its June 2022 election “general”, but instead called it “primary”, then
Petitioner would have to argue that Measure C actually could not go on the June 2022 election,
despite the fact that the election would be identical in substance and only different in name. That
is absurd.

There is no requirement, constitutional, statutory, or otherwise, that a charter city must
title its elections as “general”, “special” or by any specific name. In theory, if a charter city
called its June Councilmember election “primary” and its November runoff election “citywide”,
then according to Petitioner’s logic that city would be entirely precluded from ever placing a tax
measure on a ballot. As the Silicon Valley court noted, “The scheme does not contemplate the
counterintuitive notion that a regularly scheduled election can simultaneously be not "regularly
scheduled" in the event a contingency occurs to make the election unnecessary. (Silicon Valley
at p.408, citing Jeffrey v. Superior Court (2002) 102 Cal.App.4™ 1, pp. 8-9.)

Here, Riverside voters have a right to consider Measure C at the regularly-scheduled
November 2, 2021 runoff election date. November 2, 2021 is a general election date for
purposes of Proposition 218 regardless of the title and regardless of whether a runoff is actually
needed on that date.

1
I
1/
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1 G. Compelling Policy Arguments Weight Against Petitioner’s Position.

2 1. Petitioner’s Position Runs Counter to the Intent of Proposition 218.

3 Proposition 218 is titled the “Right to Vote on Taxes Act.” (Ballot Pamphlet, Title,

4| Proposition 218, “Text of Proposed Law”, found online at

5|l https://vigarchive.sos.ca.gov/1996/general/pamphlet/218text.htm.) states that Proposition 218

6| “shall be liberally construed to . . . enhance[e] taxpayer consent. Id., Section 5. The voter

7]l pamphlet Argument in Favor of Proposition 218 states the following:

8 «  “Proposition 218 guarantees your right to vote on local tax increases.”

9 «  “If politicians want to raise taxes they need only convince local voters that new
10 taxes are really needed.”
11 +  “TAXPAYERS HAVE NO RIGHT TO VOTE ON THESE TAX INCREASES
12 AND OTHERS LIKE THEM UNLESS PROPOSITION 218 PASSES!”
13 «  “Non-voted taxes on electricity, gas, water, and telephone services hit renters and
14 homeowners hard.”
15 »  “Proposition 218 will allow you and your neighbors--not politicians--to decide
16 how high your taxes will be.”
17 Ballot Pamphlet, Proposition 218, “Argument in Favor of Proposition 218”, found online at
18 https://vigarchive.sos.ca.gov/1996/general/pamphlet/218yesarg.htm. There was a clear intent to
19| @allow voting, and Petitioner’s position only seeks to restrict the voters’ intent.
20 2. Petitioner’s Position Would Hinder the Ability of Voters to Vote on
1 Needed Tax Measures.
29 Most local cities and counties regularly schedule runoff elections at general elections in
23 November following the spring primary. That means November runoffs are often unnecessary.
24 As shown in this instance, while there were three races for city council, none required a runoff.
25 Petitioner is therefore asking the court to severely limit the opportunities for voters to vote on tax
a6l measures at the November general election. This deprives the electorate of opportunities to
57| approvea general tax in order to avoid cuts in services as has been done in many local
28 jurisdictions since the enactment of Proposition 218. The members of “Riversiders Against

- 14 -
CITY ATTORNEY'S OFFICE
T e sson BRIEF OF RESPONDENTS CITY OF RIVERSIDE AND DONESIA GAUSE

RIVERSIDE, CA 92501
IN OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION




O 0 ~1] &N v PR W N

NN N N NN NN e e e e e e e e e
[ Y- N U N O UC T N R == N = I - - B S« NV B - e T T )

28

CITY ATTORNEY’S OFFICE
3750 UNIVERSITY AVE. STE, 250

RIVERSIDE, CA 92501

Increased Taxes” certainly is within its right to vote “against increased taxes.” However, it
should not misconstrue the law in a2 manner designed to avoid limiting the entire electorate from
exercising the right to vote.
IV. THE BALANCE OF HARDSHIPS FAVORS RESPONDENTS.

A. Certification Of An Election Does Not Prevent The Court From Ruling,

Petitioner filed this action asking for a judicial determination as to whether it was proper
for this vote to be held as part of the November election. If this court were to determine that
Petitioner’s argument has merit, then the results of this election could be nullified. Certification
would not prevent such a court ruling. In fact, at no point does Petitioner try and assert that the
court would be powerless to act. Therefore, there is no hardship to Petitioner whatsoever by
allowing certification. There is no need to “preserve the status quo™ because nothing is lost if the
ministerial duty of certifying the election is performed. In fact, when Petitioner asks to “preserve
the status quo”, it is really trying to prevent the Parada v. City of Riverside plaintiffs from
receiving the benefit of their bargain. In reality, granting this motion is really “interfering with a
contractual relationship” craftily disguised as “preserving the status quo.”

B. Caselaw Demonstrates That A Court Should Exercise Caution In Enjoining

Certification Of An Election.

Elections Code Section 15400 requires a governing body to declare the winner of the
election. Preventing certification would deny this from happening.

A court should not enjoin certification because of the separation of powers doctrine.
This is evident in the state supreme court’s decision in Kevelin v. Jordan (1964) 62 Cal. 2d 82.
Although the case setting forth this rule occurs in the context of a statewide initiative measure,
the California Supreme Court clearly stated the rationale that should apply in the context of the

case at bar:

“[The California Constitution and . . . Elections Code impose on

the Secretary of State the clear ministerial duty to file a declaration

or statement of the vote on measures submitted to the people.

They do not empower him to refuse to do so with respect to any

particular measure on the ground that the measure is invalid.

Moreover, since the filing of the declaration of the vote does not
-15 -
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entail any substantial expenditure of public funds and is the last
step required to put ballot measures into effect, it is an integral part
of the legislative process with which this court cannot properly
interfere. Regardless of how clearly a statute's unconstitutionality
appears, it would be an intolerable interference with the coordinate
branches of government to invoke the judicial power to prevent the
Legislature from recording its vote on a statute.”

Id.. at 83. In Int'l Ass'n of Fire Fighters v. City of Oakland (1985) 174 Cal. App. 3d 687, the
plaintiffs filed supplemental complaints eight days after a municipal election and sought to
prevent the measures becoming effective by enjoining the city from filing the text of the voter
approved charter aﬁendments with the Secretary of State. The trial court, citing Kevelin, denied
injunctive relief on the ground that it should not interfere with the legislative process. Id. at 690
and 698 (upholding the trial court denial of relief on other grounds).2

People ex rel. Attorney Gen. v. Board of Supervisors (1888) 75 Cal. 179 involved an
injunction to restrain the county board of supervisors from giving notice of the result of an
election on the ground that the election was illegally ordered by the board. The state supreme

court held:

“The board of supervisors are simply endeavoring to perform a
duty enjoined on them by law to announce the result of an election,
which in good faith they believe to have been duly ordered and
legally held, and we think it would be a most dangerous
interference by the courts to prevent them from performing a legal
duty, and in effect, to determine the result of a contested election,
in this action for an injunction.” (Id. at 181-182.)

There is one published case that enjoined certification: Jauregui v. City of Palmdale
(2014) 226 Cal. App. 4th 781. In that case, the Court of Appeal considered an appeal regarding
a preliminary injunction enjoining the City from certifying the results of an at-large city council
election. Id. at 788. Plaintiffs’ sole cause of action was for a violation of the California Voting
Rights Act of 2001 because of the use of an at-large system for electing city council members.

Id. However, the court allowed certification to be enjoined only because the state voting rights

2 Other cases support the notion that courts lack the jurisdiction enjoin certification of the election results. See, e.g.,
Santa Clara County v. Superior Court (1949) 33 Cal.2d 552, 554-555; Wright v. Jordan (1923) 192 Cal. 704,
710; Martinez v. Board of Supervisors (1972) 23 Cal.App.3d 679, 684-685.
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law, Elections Code Section 14029, allows for appropriate remedies: “Upon a finding of a
violation, the court shall implement appropriate remedies, including the imposition of district—
based elections, that are tailored to remedy the violation” (emphasis added). The Jauregui court
found that this subsequent legislation prevailed over earlier legislation and that an injunction was
an appropriate remedy. Jauregui, supra, at 805-806. In the case at bar, Petitioners are not
alleging a voting rights violation for which Elections Code Section 14029 applies. Therefore, the
fallback statutes apply and govern in this case: Code of Civil Procedure Section 526(b)(4) and
Civil Code section 3423(d) state that an injunction cannot be granted to prevent the
execution of a public statute by officers of the law for the public benefit. In his concurrence,
Justice Richard M. Mosk stated that “[t]he statute for the certification of the election, Elections
Code sections 10262, subdivision (b) and 10263, are for the public benefit.” Jauregui, supra, at
809.

Furthermore, in Jauregui, an injunction to defer certification was issued. However, the
court pointed out that this was AFTER a full trial on the merits and all that was remaining was

for the trial court to approve was a specific plan.

“Here, the upshot of the trial court's order is to defer certification
of the election results while a final plan is promptly prepared. We
repeat—defendant does not challenge the trial court's finding made
after a full trial that the at-large system diluted the vote of Latinas,
Latinos and African-Americans. That trial court's unchallenged
findings are presumed to be correct. If this were a case where a
trial court's findings were issued prior to full trial on the
merits, the issue may be different. However, this is a case
where the presumptively correct findings of the trial court
were issued after a full trial.”

Id. at 808. In Jauregui, the Court of Appeal went out of its way to make clear that “trial was
completed, the statement of decision's findings [were] unchallenged and presumed correct and
the trial court was proceeding apace to select its final plan.” Id. By contrast, there has not been
a trial on the merits in this instant action and, therefore, enjoining the certification of the election

would be a very drastic preliminary action.
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In Jauregui, enjoining the certification may have been appropriate because certification
would have resulted in an elected official taking office and the court’s subsequent action would
have been to remove that official from office, which is a much more drastic outcome. Here,
certification will not prevent Petitioner from continuing to challenge the electric general fund
transfer either through the current lawsuit (which seeks a judicial declaration that the tax was not
properly adopted) or through a new lawsuit, similar to the lawsuit filed by the Paradas.

C. Petitioner Is Basing Its Arguments On The Effect On A Settlement

Agreement In A Different Case.

Petitioner is asking for injunction relief to prevent certification because of the effect that
certification might have on the Parada v. City of Riverside settlement. It is important, however,
to note the following: (1) Petitioner Riversiders Against Increased Taxes is NOT a party to the
Parada lawsuit; and (2) the Plaintiffs in the Parada lawsuit have reviewed the motion,
support certification, and have demanded that the City oppose the motion in good faith.
(See Declaration of Ryan Thomas Dunn (“Dunn Decl.) and Exhibit “B” attached thereto.)
Petitioners in this case are apparently trying to use the Parada lawsuit as a basis for its motion

for preliminary injunction, and yet the very plaintiffs who brought the Parada lawsuit are

opposed to the result the petitioners are asking for. And yet, Petitioner filed this motion without

revealing that truth to this Court.

This Court should not be asked to (1) make determinations in one lawsuit on the basis of
how that would affect a settlement agreement in a different case before a different judge; (2)
evaluate the possible ways enjoining a public official from performing a ministerial duty could
impact a settlement agreement in a different lawsuit; (3) determine the intent of the parties in that
other case when entering into a settlement; or (4) interfere with that other action. If there are
issues with that settlement agreement, those issues should be decided by the assigned judge (the
Honorable Craig Riemer) with the parties and attorneys in that litigation. If Petitioner truly had
an interest in that other lawsuit, it would intervened in some fashion. This instant action is not
even deemed related, let alone consolidated, with the other action. This Court should decline to
make decisions in this action because of matters that should rightly be before Judge Riemer.
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Given that the entire basis for stating that Petitioner will suffer harm is based upon
alleged harm that may flow from that separate settlement agreement, the request for preliminary
injunction should be denied.

D. Petitioner Falsely Misleads The Court By Stating That Parada Is A Class

Action Lawsuit.

Petitioner makes a point to refer to the Parada lawsuit as a “class action” case. (Motion,
11:28, 12:1; REIN # 26, 3:9-10; Declaration of Chad D. Morgan #26:4-5.) This is presumably to
imply that there are individuals aside from the named plaintiffs who could a common interest in
the outcome in Parada. However, despite Petitioner’s fallacious filings, including Mr. Morgan’s
sworn declaration under penalty of perjury, Parada is not a class action case. (See Dunn Decl.
and Exhibit “A” attached thereto.) As such, there is no standing for Petitioners to try and show
an interest in the Parada settlement agreement.

E. Speculative Injury Is Not A Basis for Irreparable Harm.

Petitioner asks this court for a preliminary injunction to “minimize everyone’s harm”
because Measure C “might be unlawful” and “chaos” would ensure if the preliminary injunction
is not granted. (Motion, 13:1, 8, 11.) This is based upon the idea that it would expose the City
to new and different lawsuits. (Motion, 13:12.) Petitioner argues that the “possibility” exists

that the City could be exposed to a new lawsuit, and questions “[h]Jow would that new suit relate

to the Parada suit as well as past, present and future transfers from the utility fund.” (Motion,

13:12-14) This is multiple layers of speculation. The mere “possibility” of other litigation is
completely speculative, and how those unknown cases, if filed, might relate to some other case
pending before a different judge are unknown, uncertain, and beyond prediction. Unsupported
statements premised on speculation cannot establish irreparable harm. Solidus Networks, Inc. v.
Excel Innovations, Inc., 502 F.3d 1086, 1098 (9th Cir. 2007) (stating that “[s]peculative injury
cannot be the basis for a finding of irreparable harm.”). How Petitioner might be harmed if
another lawsuit is filed that could relate to a different lawsuit for which it is not a party is far too
speculative to rise to the level of irreparable harm.

I
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V. CONCLUSION
For the reasons stated herein, Defendants City of Riverside and Donesia Gause

respectfully request that Petitioner’s Motion for Preliminary Injunction be denied in its entirety.

DATED: October 27, 2021 OFFICE OF THE CITY ATTORNEY

MU (A~

PHAEDRA ATNORTON, City Attorney
SUSAN WILSON, Assistant City Attorney
NEIL OKAZAKI, Assistant City Attorney
Attorney for Respondents/Defendants

CITY OF RIVERSIDE and DONESIA GAUSE
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF RIVERSIDE

I am a resident of the county aforesaid; I am over the age of 18 years and not a party to

the within above-entitled action; my business address is 3750 University Avenue, Suite 250,
Riverside, California 92501.

On October 27, 2021, I served the within:
BRIEF OF RESPONDENTS CITY OF RIVERSIDE AND DONESIA GAUSE IN

OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION

on the interested parties in said action addressed as follows:

Chad D. Morgan, Esq. (951) 667-1927
Law Office of Chad Morgan, APC (866) 495-9985 (fax)
P.O. Box 1989 PMB 342 chad@chadmorgan.com
40729 Village Drive #8 Attorney for Petitioner/Plaintiff
Big Bear Lake, CA 92315 RIVERSIDERS AGAINST INCREASED
TAXES
( ) VIAMAIL - In accordance with the regular mail collection and processing practices of

this business office, with which I am familiar, by means of which mail is deposited with
the United States Postal Service at Riverside, California, that same day in the ordinary
course of business, I deposited such sealed envelope for collection and mailing on this
same date following ordinary business practices.

VIA ELECTRONIC MAIL- I caused such document to be delivered to the office of the
addressee via electronic mail. Said document was electronically sent from the office of
City Attorney in Riverside, California, on the date set forth above.

VIA OVERNIGHT DELIVERY - I caused such envelope to be delivered by hand to
the office of the addressee via overnight delivery pursuant to C.C.P. § 1013(c). Said
document was deposited at the box regularly maintained by said express service carrier
on the date set forth above.

VIA FACSIMILE - I caused such document to be delivered to the office of the
addressee via facsimile machine pursuant to Code Civ. Proc. § 1013(e). Said document
was transmitted from the office of City Attorney in Riverside, California, on the date set
forth above.

I declare under penalty of perjury, under the laws of the State of California that the

foregoing is true and correct.

Executed on October 27, 2021, at Riverside, Galifornia.
L .
Chrystine Houk




